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RESOLUTION

LAGOS, J.:

This Resolves the Motion for Reconsideration 1 filed on
December 13, 2017 by the Prosecution, through the Office of the

* Designated as Special Member, per Administrative Order No. 345-2017 dated 5 October
2017.
1 Records, SB-17-CRM-1484, pp. 182-195.
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Special Prosecutor, Office of the Ombudsman and, the Opposition2
thereon filed by accused Victor P. Luga on December 20,2017.

The prosecution seeks a reconsideration of the Resolution" of
the Court dated November 21, 2017 which granted the Motion to
QuashlOismiss4 filed by accused Luga and a new one be rendered
denying said Motion.

. The prosecution asserts in its Motion for Reconsideration that
the Court's findings on the 12 years of delay spent by the Office of
the Ombudsman in deciding to file the instant cases in Court is a
mere mathematical computation of the delay until the Informations
were filed on August 1, 2017, in disregard of the "balancing test"
approach in cases involving alleged violation of constitutional right to
due process and speedy disposition of his cases.

In support of said assertion, the prosecution claims that the
period of fact-finding investigation should not be summed-up with the
period for preliminary investigation on the ground that the plenary
investigatory powers of the Office of the Ombudsman, particularly its
fact-finding function is distinct and separate from the power to
.conduct preliminary investlqation." According to the prosecution, the
difference in the treatment of cases falling under these two (2) types
of investigation was highlighted in Ombudsman Memorandum
Circular 11, series of 1995 which, among others, provides the
guidelines in docketing as Ombudsman case the complaints found to
be substantially true and well-founded as distinguished from unsigned
(anonymous) or signed (fictitious) complaint. Also, the prosecution
cites Memorandum Circular No. 5, series of 2012, that a complaint
that is under case build-up or fact-finding investigation is not
considered a pending case.

The prosecution further contends that not at any time between
July 14, 2005 up to June 28, 2012, or during the period of fact-finding
investigation, accused Luga has been burdened, saddled, oppressed
or at the very least vexed by the conduct of such fact-finding inquiry
since at that stage, he has not been notified of the filing of the any
complaint nor required to submit his comment or answer to any
charges, citing the case of Ombudsman vs. Jurad06 and Blanco vs.

2 Records, SB-17-CRM-1484, pp. 196-197.
3 Ibid., pp. 157-172.
4 Ibid., pp. 123-126.
5 Citing Section 2, Rule 11, Rules of Procedure of the Office of the Ombudsman (10 April 1990)
which provides, thus:

"Upon evaluating the complaint, the investigating officer shall recommend
whether it may be forwarded to the appropriate office or official for fact-finding
investigation or subjected to preliminary investigation."

6 G.R. No. 154155, August 6,2008,561 SCRA 135,147 (2008).
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Sandiganbayan.7 While it admitted that the Informations in these
cases were filed in the Sandiganbayan five (5) years from the time
the Affidavit-Complaint was filed on June 28, 2012, the prosecution
contends that it was not made with attendant irregularities tantamount
to inordinate delay; that there was no deliberate attempt to prolong
the investigation nor delay the filing of the Informations in order to
prejudice the accused.

Then, the prosecution blames the accused for not asserting his
right to speedy disposition of his case at any time during the fact-
finding and preliminary investigation, as he in fact availed of remedies
to maximize the benefit of the Office of the Ombudsman process; that
he is deemed to have waived such right, as it was only after this case
was set for arraignment that the accused raised the issue of alleged
inordinate delay.

Further, the prosecution argues that accused Luga failed to
point out any particular prejudice caused to him by the alleged delay;
that he has not shown to have been subjected to oppressive pre-trial
incarceration; that neither did he advance evidence to show that his
defences have been substantially impaired because a specific
prospective witness has gone missing or has died because of the
passage of time.

The accused, for its part, maintains that the Motion for
Reconsideration is merely a reiteration of the same issues and
arguments previously raised by way of Opposition to the Motion to
Quash/Dismiss and categorically, directly and sufficiently resolved in
the Resolution dated November 21,2017.

DISCUSSION AND RULING

The Motion for Reconsideration is denied for lack of merit.

The Court finds no compelling and persuasive reason to
reconsider its Resolution granting the Motion to Quash/Dismiss the
Informations filed against the accused Luga and its consequent
dismissal. A careful examination of the motion reveals that the
motion contains merely a reiteration or rehash of arguments already
submitted to the Court and judiciously found to be without merit.
Being mere reiterations, the prosecution fails to raise any new and
substantial arguments, and no cogent reason exists to warrant a
reconsideration of the Court's Resolution.

7 G.R. Nos. 136757-58, November 27,2000.
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In the assailed Resolution, the Court has applied and
discussed in detail the "balancing test" to determine whether the
accused's right to speedy disposition of the cases has been violated
where, on balance, the conduct of both the prosecution and accused
are weighed on the bases of the four-fold factors" first adopted by the
Supreme Court in Martin vs. Ver, 9 mindful of the jurisprudence that
particular regard must be taken of the facts and circumstances
peculiar to each case. It would thus be a useless exercise for the
Court to reiterate itself.

However, the Court shall take time to expound further why the
prosecution's motion must be denied for lack of merit, if only to clear
any lingering doubt on the matter, more particularly, on the argument
of the prosecution that the fact-finding investigation should not be
summed-up with the preliminary investigation because the former is
distinct and separate in relation to the latter; and that the period
spent in the former should not be factored in the computation of the
period devoted to the preliminary investigation.

Jurisprudence laid down by the Supreme Court resonates
clearly, as held in the 2016 case of Torres vs. Sandiganbayan,10 that
the speedy disposition of cases covers the period of conducting the
preliminary investigation, and all stages to which the accused is
subjected to, including fact-finding investigations conducted prior to
the preliminary investigation proper. This is because, as aptly stated
in the 2013 case of People vs. Sandiganbayan,11 thus:

"The guarantee of speedy disposition under Section 16 of
Article III of the Constitution applies to all cases pending before all
judicial, quasi-judicial or administrative bodies. The guarantee
would be defeated or rendered inutile if the hair-splitting distinction
by the State is accepted. Whether or not the fact-finding
investigation was separate from the preliminary investigation
conducted by the Office of the Ombudsman should not matter for
purposes of determining if the respondents' right to the speedy
disposition of their cases had been violated."

While it is true that particular regard must be taken of the facts
and circumstances peculiar to each case, the prosecution cannot rely
on the case of Blanco vs. Sandiganbayan12 to bolster its argument
.that fact-finding investigation should not be summed-up with
preliminary investigation for. purposes of determining if the

8 The four-fold factors are: (1) length of delay; (2) reason for the delay; (3) defendant's non-
assertion of his right; and (4) prejudice to defendant resulting from the delay.
9 G.R L-62810, July 25,1983, 208 Phil 658 (1983), citing Barker vs. Wingo, 407 US 514,92
SCT 2182(1982).
10 G.R No. 221562-69, October 5,2016.
11 G.R No. 188165 and 189063, December 11, 2013.
12 G.R Nos. 136757-58, November 27,2000.
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respondent's right to the speedy disposition of his cases had been
violated. The case of Blanco has a totally different factual milieu from
the instant cases.

In Blanco, the Supreme Court ruled that the preliminary
investigation actually started on March 20, 1995 when it was ordered
by the Office of the Ombudsman, and not on September 13,1988
when the Office of the Ombudsman received the anonymous letter-
complaint and the referral of the case to the National Bureau of
Investigation (NBI). In the case of herein accused Luga, the fact-
finding investigation was conducted by the Office of the Ombudsman,
not by the NBI. Clearly, the Ombudsman has control over the cases
starting from the fact-finding investigation. It is only proper to include
the fact-finding investigation conducted by the Ombudsman.
Otherwise, the accused would be at the mercy of the Ombudsman if
the fact-finding investigation is prolonged and excluded in the
preliminary investigation.

The case of Ombudsman vs. Jureao'? cited by the prosecution
is also not applicable. In the case of Jurado which was decided by
the Supreme Court in 2008, the fact-finding investigation was
excluded in the preliminary investigation against the respondent
therein because Jurado was neither investigated nor charged before
the report and recommendation of the Ombudsman Fact-Finding
Bureau (FFB). Before the FFB report and recommendation, Jurado
had no case to speak of as he was neither the subject of any
complaint nor investigation. In the original complaint filed by the
Bureau of Customs, Jurado was not included as one of the parties
charged with violation of the Tariff and Customs Code. Whereas in
the case of accused Luga, he was already the subject of the fact-
finding investigation by the Ombudsman since September 2005. The
Ombudsman had control over it, thus, the fact-finding investigation is
included in the determination of inordinate delay.

Moreover, . the provisions of the Memorandum Circular 11,
series of 1995 of the Office of the Ombudsman providing guidelines
on when a complaint shall be docketed as an Ombudsman case, and
Memorandum Circular No. 5, series of 2012 providing guidelines on
the issuance of clearance, specifically, stating that a fact-finding
investigation is not considered a pending case are not binding on the
Court. These memorandum circulars cited by the prosecution are
internal in nature and do not affect the relevant jurisprudence laid
down by the Supreme Court that fact-finding investigation forms part
of the preliminary investigation for purposes of determining violation
of the right to speedy disposition of the case.

13 G.R.No.154155,August6,2008. I
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To summarize, the Office of the Ombudsman spent a total of 12
years to finish its fact-finding investigation and preliminary
investigation, and to finally file the Informations in Court on August 1,
2017. Specifically, the fact-finding investigation lasted almost seven
(7) years, and the preliminary investigation took five (5) years.
Certainly, the prolonged period of uncertainty over the criminal cases
filed against the accused caused him prejudice, living under a cloud
of anxiety, suspicion and even, disrespect.

The long wait of 12 years for the Office of the Ombudsman to
resolve the simple case involving entries in the Statement of Assets
and Liabilities and Net Worth (SALN) of then respondent Luga, now
the accused, which gave rise to charges of violation of Section 8,
par. A of R.A. 6713 (Code of Conduct and Ethical Standards of
Public Officials and Employees) and perjury under the Revised Penal
Code (RPC) clearly amounts to inordinate delay, blatantly
intolerable, and grossly prejudicial to the constitutional right of the
accused to speedy disposition of his cases. The Court cannot
fathom how a preliminary investigation of the case involving only one
(1) respondent and non-complex issues took five (5) years to
complete. Besides, the documents are not voluminous. The Court, it
must be made clear, is not making nor indulging in mere
mathematical reckoning of the time involved.

It must be likewise noted that pursuant to the pronouncements
of the Supreme Court in Coscolluella vs. Sandiganbayan14 accused
Luga cannot be blamed for not following-up on the prosecution of his
case. The defendant in a criminal case has no duty to bring himself to
trial. It was the duty of the Office of the Ombudsman to expedite the
same within the bounds of reasonable timeliness in view of its
mandate."

As adverted to earlier, the Court will no longer dwell in detail on
the other issues which have already been considered and passed
upon in the Resolution of November 21,2017.

WHEREFORE, in view of the foregoing, the Motion for
Reconsideration is DENIED for lack of merit.

14

15
G.R. No, 191411, July 15, 2013,
Section 13, RA 6770, otherwise known as "The Ombudsman Act of 1989",
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SO ORDERED.

WE CONCUR:

4L~AGOS
Associate Justice

Chairperson

~ ..-,
LORIFEL PAHIMNA

Associa e JusticQ ~


